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SOUTHWESTERN BELL TELEPHONE COMPANY’S PETITION FOR
RECONSIDERATION OR CLARIFICATION OF SECOND REPORT AND ORDER

Southwestern Bell Telephone Company (“SWBT”), pursuant to Commission Rule
1.429," petitions the Commission to reconsider or clarify in one limited respect its Second Report
and Order in the Alarm Monitoring Proceeding.”
I SUMMARY

In considering the “variety of factors™ bearing upon whether a BOC’s sales agency or
other marketing arrangement with an alarm monitoring service provider may be the “provision”
of alarm monitoring service, the Commission need not, and should not, take into account
whether the terms and conditions of the arrangement would be made available to other alarm

monitoring providers on a nondiscriminatory basis.” Congress did not require that a BOC enter

'47 C.F.R. Section 1.429.

Implementation of the Telecommunications Act of 1996: Telemessaging, Electronic
Publishing, and Alarm Monitoring Services, CC Docket No. 96-152 (“Alarm Monitoring
Proceeding”), Second Report and Order, released March 25, 1997 (“Second Report and Order™).

*Second Report and Order, para. 38.
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into alarm monitoring sales agency/marketing arrangements with others, nor has the Commission
previously required a BOC to provide non-bottleneck resources -- such as the sales agency
marketing services involved here -- to unaffiliated entities. Indeed, thousands of alarm
monitoring providers today sell their services to the public through a multitude of sales channels
and advertising media.

At the very least, the Commission should clarify that nondiscrimination is not an absolute
requirement for an acceptable sales agency relationship. Rather, the Commission should
expressly affirm that nondiscrimination is but one of a number of factors the Commission will
consider in reviewing sales agency proposals, and that this factor is not outcome-determinative
where other factors show that the BOC’s interests would not be unduly “intertwined” with those
of an alarm monitoring service provider.

I DISCUSSION

In its Second Report and Order, the Commission held that Section 275 of the Act does
not, by its terms, prohibit a BOC from acting as a sales agent or marketing alarm monitoring
services. It rejected the argument that BOCs should be prohibited from entering into sales
agency or various marketing arrangements on behalf of alarm monitoring service providers.
Instead, the Commission stated that it would examine a “variety of factors” to ensure that, in any
given case, the BOC’s interests would not be so “intertwined” with those of the alarm

monitoring service provider that the BOC might be regarded as providing the service. One such
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factor was “whether the terms and conditions of the sales agency and marketing arrangement are
made available to other alarm monitoring companies on a nondiscriminatory basis.”

The Commission should eliminate this factor as a criterion for judging specific sales
agency/marketing arrangements.’ First, nothing indicates that Congress intended Section 275(a)
to require that permissible sales agency/marketing arrangements be made available to others on a
nondiscriminatory basis. The applicable statute is silent on this issue and the Commission
expressly contrasted Section 275 with Section 274 (the Electronic Publishing statute); only the
latter speaks to making certain marketing arrangements available to others.®

Second, Section 275(b)(1) non-discrimination obligations are limited to the provision of
“network services.” Clearly, marketing-related services are not “network services.” Even if they
were, the Section 275(b)(1) obligation is surely no greater than (and in fact is narrower than) the
nondiscrimination obligation involving “telecommunications services” applicable to

telemessaging services, pursuant to Section 260(a)(2). Yet, the Commission has just held

“Id., paras. 37-38.

See, SWBT’s Comparably Efficient Interconnection Plan for Security Service, CC
Docket Nos. 85-229, 90-623 and 95-20, filed April 4, 1996. SWBT will comply with its
commitment to nondiscrimination once it enters into a sales agency relationship with an alarm
monitoring service provider, as stated in its ex parte letter filed in that matter on April 3, 1997,
and even if the Commission reconsiders or clarifies the Second Report and Order as SWBT

requests, SWBT will not modify its sales agency relationship until the Bureau approves an
amendment to its CEI Plan.

®Second Report and Order, para. 37 & n. 84 (contrasting the absence of marketing
prohibition provisions in Section 275 with the presence of such provisions in Section 274).
Similarly, Section 274(c)(2) requires that certain marketing activities be extended to defined
others, yet no similar language appears anywhere within Section 275.



4
elsewhere that Section 260(a)(2) does not require a local exchange carrier to market others’
voice messaging services.”

Third, the Commission’s Computer III rules have never required that a BOC’s marketing
of any enhanced service be conditioned upon its commitment to market the enhanced services of
others. To the contrary, the enhanced services nondiscrimination obligation is limited to “basic”
telecommunications services that underlie or support the delivery of enhanced services.®
Marketing services, unlike basic telecommunications services, have never been regarded as a
bottleneck arrangement to which nondiscrimination obligations attach. The FCC’s treatment of
the BOCs’ sales agency programs is an analogous case in point.’” The FCC did not require that
the BOCs’ CPE-vendor sales agents sell all CPE vendors’ products on a nondiscriminatory basis.

To prevent the possibility that a BOC would be excessively “intertwined” with an alarm
company, comments in the Alarm Monitoring Proceeding suggested that a sales
agency/marketing arrangement should ensure that the alarm monitoring service customer will
maintain a direct customer-provider relationship with the unaffiliated alarm monitoring service

provider, that the BOC will not perform any functions that would constitute “alarm monitoring

"Implementation of the Telecommunications Act of 1996: Telemessaging, Electronic
Publishing, and Alarm Monitoring Services, CC Docket No. 96-152, First Report and Order,
released February 7, 1996, paras. 224, 228. In so holding, the Commission thus rejected the
proposed rule of one commentor to the effect that “[n]o LEC can market its telemessaging
services unless it markets its competitors [sic] services at the same time and under the same
terms and conditions.” Comments of Voice-Tel, filed September 4, 1996, at p. 10.

! Amendment of Section 64.702 of the Commission’s Rules and Regulations, 2 FCC Red
3035 (1987), para. 91.

°See, Sales Agency Order, 98 FCC 2d 943 (1984).
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service,” and that the sales agency or other marketing arrangement will be non-exclusive.'® The
Second Report and Order did not articulate why a regulatory commitment to make the sales
agency/marketing arrangement available on a nondiscriminatory basis would be superior to these
principles or how such a commitment was germane to the “provision” analysis.!! To the extent
that the Commission regards as pertinent any relationship between a BOC and providers other
than the provider in the arrangement (or any relationship between such provider and other
potential sales agents), it should consider the foregoing principles, particularly whether the
arrangement will be mutually non-exclusive. Such non-exclusivity would ensure that both the
BOC and the provider would remain free to do business with others (and thus, not “intertwined”
with one another), should either wish to do so exercising independent business judgment.

If the Commission decides to retain nondiscrimination as a criterion to evaluate
BOC/alarm provider sales agency relationships, however, it should clarify that it does not intend
for nondiscrimination to be treated as a de facto requirement or for its absence to create a high
hurdle for an applicant to overcome. A BOC should be free to demonstrate that based on other
factors, such as those discussed above, it has a legitimate sales agency relationship with an alarm

services provider without an undue “intertwining” of interests.

9 Alarm Monitoring Proceeding, Comments of SBC Communications Inc., filed
September 4, 1996, pp. 21-22, and Attachment B thereto; Reply Comments of SBC
Communications Inc., filed September 20, 1996, pp. 19-20.

See, California v. Federal Communications Commission, 39 F.3d 919, 925 (9th Cir.
1994),



III. CONCLUSION

In the course of passing on sales agency/marketing arrangements that a BOC would enter
into with an alarm monitoring provider, the Commission need not and should not regard as a
pertinent factor whether the BOC commits to make the arrangement available to other alarm
monitoring companies on a nondiscriminatory basis. In the alternative, the Commission should
clarify that nondiscrimination is not an essential element of an acceptable sales agency
arrangement.
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